
Attachment #1  
 

Instructions for Use and Completion of the Civil Money Penalty (CMP) Tool Calculator 
 

All CMS Regional Offices (ROs) are required to use the following guidance and CMP Analytic 
Tool as a guide to choose the appropriate type of CMP to be imposed and to calculate the 
baseline CMP amount, when the RO determines that a CMP is an appropriate remedy to impose.  
The RO must complete all sections of the tool that apply to the type of CMP selected.  
 
ROs must evaluate each case and consider whether or not to impose a CMP in addition to or 
instead of other remedies for deficiencies with a Scope and Severity (S/S) of “G,” or above, and 
for deficiencies with a S/S of “F” when Substandard Quality of Care (SQC) is cited.  For 
deficiencies cited at other S/S levels, the RO should consider imposing alternative remedies other 
than a CMP. 
 
Failure of a State to recommend a CMP or other remedy, or a State policy of not recommending 
CMPs, are not acceptable reasons for not imposing such remedies.  In such a case, the RO must 
on its own review the survey findings and impose the appropriate remedy. ROs must use this tool 
in the calculation of each new or changed1 CMP imposed on a facility within a noncompliance 
cycle2.   Each time a survey is conducted within an already running noncompliance cycle and a 
civil money penalty is imposed, the facility is given appeal rights and may exercise its waiver of 
right to a hearing (refer to section 7526 of the SOM, Chapter 7).   
 
This tool is not dispositive, and does not replace professional judgment or the application of 
other pertinent information in arriving at a final CMP form and amount.  However, it does 
provide a logic, a structure, and defined factors for mandatory consideration in the determination 
of CMPs, together with a protocol for explaining other factors that lead to final CMP amounts 
that may differ from the literal application the tool itself.  

                                                            
1 A CMP is changed when the circumstances initiating the original CMP imposed have changed and an increase or 
decrease to the original CMP may be warranted.  For example, a facility has corrected some but not all of the 
original deficiencies and is still within its noncompliance cycle and the remaining deficiencies warrant an increase 
or decrease in the original CMP imposed. See section 7516.3 of the SOM. 
 
2 A noncompliance cycle begins with a recertification, complaint or temporary waiver revisit survey that finds 
noncompliance and ends when substantial compliance is achieved or the facility is terminated (or voluntarily 
terminates) from the Medicare or Medicaid program. The noncompliance cycle cannot exceed 6 months. Once a 
remedy is imposed, it continues until the facility is in substantial compliance (and in some cases, until it can 
demonstrate that it can remain in substantial compliance), or is terminated from the programs. 
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Choosing the Type of CMP to be imposed 
 
After making a determination that a CMP will be imposed against a facility, ROs must use the 
following guidance in order to decide whether to impose a Per-Instance (PI) CMP versus a Per-
Day (PD) CMP, regardless of the State Survey Agency’s recommendation. 
 
Per Day CMP – Choose a PD CMP when one or more of the following factors are present.   

1. Findings of current/ongoing noncompliance that are SQC;  
2. Findings of current/ongoing noncompliance at a S/S of "G" or greater;  
3. Findings of past noncompliance when dates of noncompliance CAN be determined at a 

S/S of "G" or greater or SQC findings at a S/S of "F"; OR 
4. Other (briefly explain the factors and rationale for choosing this factor). 

 
CMS regulations specify a per day CMP range from $50 to $10,000 for each day a facility is 
noncompliant, from $50 to $3,000 for non-immediate jeopardy noncompliance, and $3,050 to 
$10,000 for immediate jeopardy noncompliance. 
 
  
Per Instance CMP – Choose a PI ONLY when one or more of the following factors are 
present: 

1. Findings of current/ongoing noncompliance that are isolated findings (singular event) of 
actual harm at a S/S at "G" or "J"; 

2. Findings of current/ongoing noncompliance at a S/S of "G" or above, or SQC findings at 
a S/S of "F" where a facility has an opportunity to correct; 

3. Findings of current/ongoing noncompliance at a S/S of “G” or above, or SQC findings at 
“F” but where a facility has a good compliance history;  OR 

4. Findings of past noncompliance when dates of noncompliance CANNOT be determined 
at a S/S of "G" or above or SQC findings at a S/S of "F". 

 
Per instance3 CMPs range from $1,000 to $10,000 per instance of noncompliance. 

 
While 

multiple per instance CMPs can be imposed for deficiencies identified during a survey, the total  
amount of the CMP imposed for a survey cannot exceed $10,000.  
 
NOTE: The per day and the per instance CMP cannot be used simultaneously during a specific 
survey (i.e., standard, revisit, complaint), but both types of CMPs may be used during a 
noncompliance cycle if more than one survey takes place and the per day CMP was not the CMP 
initially imposed. However, when a per day CMP is the CMP initially imposed, a per instance 
CMP cannot be imposed on a subsequent survey within the same noncompliance cycle. 
 

                                                            
3 Unlike for per day CMPs, CMS does not specify a particular per instance CMP amount range for cases of 
immediate jeopardy. An “instance” is a single deficiency identified by the tag number used as a reference on the 
CMS-2567 and in Appendix PP of the SOM. 
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Factors to consider when determining “a good compliance history” might include but are not 
limited to: 

 The facility is not a Special Focus Facility; 
 The facility has not had findings that are Immediate Jeopardy within the past three (3) 

calendar years, unless they were cited as past noncompliance; 
 The facility has a history/pattern of achieving compliance prior to or at the time of the 

first revisit; and/or 
 The facility has a history/pattern of sustaining compliance with previously cited 

deficiencies (i.e., no repeat deficiencies). 
 

Choosing the Per Day CMP Start Date 
 
A PD CMP should begin on the first day noncompliance at the cited S/S level is documented, 
even if that date precedes the first day of the current survey (unless determined to be past 
noncompliance) and if the facility cannot demonstrate that it corrected the noncompliance prior 
to the current survey.  If the team cannot document the first day of noncompliance, then the CMP 
should start on the date the noncompliance was observed and documented at the time of the 
current survey. 
 
For example, a survey begins on May 1 and on that date the survey team finds evidence of 
immediate jeopardy.  If the survey team is able to document that the immediate jeopardy began 
on April 1, the CMP start date is April 1.  However, if the survey team is unable to document the 
first day of noncompliance at the immediate jeopardy level, the CMP would start on May 1. 

 
CMPs for Past Non-Compliance 

 
Past noncompliance identified during the current survey means a deficiency citation at a 
specific survey data tag (F-tag or K-tag) (with a S/S at "G" or above, or SQC findings at a S/S at 
"F") that meets all of the following three criteria: 

1) The facility was not in compliance with the specific regulatory requirement(s) (as 
referenced by the specific F-tag or K-tag) at the time the situation occurred; 

2) The noncompliance occurred after the exit date of the last standard (recertification) 
survey and before the survey (standard, complaint, or revisit) currently being conducted; 
AND, 

3) There is sufficient evidence to support that the facility corrected the noncompliance and 
is in substantial compliance at the time of the current survey for the specific regulatory  
requirement(s), as referenced by the specific F-tag or K-tag. 

 
Required Central Office Prior Approval for  

Any Adjustment to Calculated Baseline CMPs More than Thirty-five percent (35%) 
 
If the RO believes that the circumstances involved in the specific case require an adjustment to 
the baseline CMP amount which was calculated using this Tool, the RO may increase or reduce 
the CMP by NO MORE THAN 35 percent. If the RO makes such an adjustment, in each 
instance it must provide a rationale for that adjustment when completing the tool.  An adjustment 
to the CMP is not the same thing as imposing a different CMP based on different or new 
deficiencies. Whenever such an adjustment is made, the analyst will annotate the tool that was  
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used when calculating the original baseline CMP to explain why an adjustment was made.  For a 
newly imposed or revised CMP within the same noncompliance cycle, a separate tool is to be 
completed. 
 
NOTE:  If the RO believes that a calculated CMP should be adjusted by more than 35 percent, it 
must consult with and obtain prior approval from CMS Central Office before making the 
adjustment to the calculated CMP using this tool. 
 
A 35 percent adjustment that the RO may make is not the same as, and does not affect, the 35 or 
50 percent reductions made to the total CMP amount based on §§488.436 and 488.438.   The 
facility will receive a 35 percent reduction if it timely waives its right to an Administrative 
Hearing.  The facility should be notified that it will receive a 50 percent reduction if all of the 
following conditions are met: 
 

 The facility must have self-reported the noncompliance to CMS or the State before it was 
identified by CMS or the State and before it was reported to CMS or the State by means 
of a complaint lodged by a person other than an official representative of the nursing 
home; 

 Correction of the noncompliance must have occurred on the earlier of either 15 calendar 
days from the date of the self-reported circumstance or incident that later resulted in a  
finding of noncompliance or 10 calendar days from the date (of CMS’ notice to the 
facility) that a CMP was imposed; 

 The facility waives its right to a hearing; 
 The noncompliance that was self-reported and corrected did not constitute a pattern of 

harm, widespread harm, immediate jeopardy, or result in the death of a resident; 
 The CMP was not imposed for a repeated deficiency that was the basis of a CMP that 

previously received a reduction; and 
 The facility has met mandatory reporting requirements for the incident or circumstance 

upon which the CMP is based as required by Federal and State law. 
 
If you have any questions regarding the memorandum, Analytic Tool or guidance, please contact 
Akosua Ghailan at (410) 786-5241 or at Akosua.Ghailan2@cms.hhs.gov 
 
Effective Date:  April 1, 2013 for all new enforcement cases when the CMS RO determines 
that a CMP is an appropriate enforcement remedy.  This guidance should be communicated 
to all RO and State Survey Agency survey, certification and enforcement staff, their managers 
and the State/RO training coordinators within 30 days of this memorandum.  


